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~ ~~fflf: Order-In-Appeal No.: AHM-EXCUS-003-APP-227-16-17
~ Date 30.01.2017 vITTT m ct)' TINmr Date of Issue . b') cfJ } )-
ft 3mrja , sngam (r#a-I) tr snr zyea rsmrral arr fRa
Passed by Shri Uma Shankar Commissioner (Appeals-I) Central Excise
Ahmedabad .

algal hral zrcas, 3narar-Ill 3rgurca zrr urt a 3rat i
_______ WllcP=-----~~
Arising out of Order-in-Original No 135/SUPDT/STR-MEH/2015 dated :30.12.2015
Issued by: Superintendent, Central Excise, Din: Gandhinagar, A'bad-111.

'""41clcbtlf / 1-1Rlc11cfl col -;,r:r 1Zcf tffff Name & Address of The AppellantstR.espondents

Mis. Bharat Sanchar Nigam Ltd.

gr 3r4ta arks rig al{ aft a1fa Ufra qr@ea»rt at 3llflc;r Pl~fclfu!a 1-lcnR ~ cnx ~
%:-
Any person aggrieved by this. Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-

#tar zyc, Ura zyc vi hara 3rfl#hr 7znf@raw at 3llflc;r:
Appeal to Customs Central Excise And Service Tax Appellate Tribunal:-

ff1 3rf@)fu ,1994 cBl" tfRf 86 cB" a@7@ a:Jlf@ cBl" ~ cB" tITT, cJ5l" ufT "ffclmf:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

4fa 3tr fl v#tr zcn, Ur zycn g arm 3r4lat +ururf@raw 3i.2o, q #ea s1Raza
cfiA.JJ\3°-s, ~ ~. '""61-lc\liillG 380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) Gr4)ft1 znznf@rau at ffh; 3rferfu, 1994 cBl" tfRf 86 (1) cB" a@7@
3NlcYr ~ Pilll-llct<>1'\ 1994 a fa g(«) 3ifa Reiff atf ~:tr- 5 'if ar fzjt
if 'cBl" u Paint giUr rrr fka 3mer a fas or@ t n{ st sat Rat
3hf ult afeg (sn ya ,mfr .>ITTl 1:IT'fr) 3jkz er fhuerqrznf@aw aT .-ll llllflc'i
fer , aii fa nrauf ea a # raft a rra «fzr if@a ka
Ire q ii si hara at i, nu at "l-Ji7r 3TT'< WITllT Tur u#fr 6qg 5 GT IT3 a
% cfITT ~ 1 ooo /- ~ ~ 1:ITTfr I Greif ?aa at i, nu at · lWT 3TT'< WITllT ·rnr uifnr
EI; 5 TI IT 50 Gld lq "ITT at u; 5ooo/- #hr 3heft ztft I urei ara al min, ans st
"l-Ji7r 3TT'< WITllT Tnr uifr q; 50 Elg UTa vurt % aei T; 100o/- #ha# ztf I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form·s.T.5 as prescribed under Rule 9(1) of the Service
Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against (one of which
shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of
service tax & int~rest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees,. in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of
Tribunal is situated.
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(iii) fcrtfm~.1994 cffr tTRT 86 cffr 7-Irr (2g) a sifa 3#ta hara Rmra, 1994 a Ra 9 (2;)* 3Rflffi mffif ffl -qx,.c!:r.7 ii cffr Gt aft gi Gr arr /gr, b#ta war ye/ 3rrzga, #ta ur
~ (am) * Gm m'r mm:rr (7mfr fa eh«f) sit rrga/srzra 3mgr 3erar sq argaa, tu
Ta zycn, sr4ttr +ararf@era»wrt 3r4eaa a fer #a gg «#tr gd 4tu Ira gr«as ale/ snga,
~\IBITG~ aRT ITTmf Gm cffr mTI~ 1Mf I

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal.

2. zerrisif@ea qyurar ca 3/f@)fzu, 1975 cffr mIT tR~-1 * 3Rf1"rn mffif fcpq~~ Gm
-qcf~~*Gm cffr mTI tR xil 6.50/- !ffi" cfiT '"llllll&lll ~~WIT 6T'1T.I
2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. fr rn, Gar« zea vi hara arftta nznf@aowr (raff@fe) am1a4), 1982 ii~-qct ~~
lW'I& <ITT t1f'Al~t1 ffi cf@ F1<l1'IT cffr 3lR '!fr eznr 3a»ffa fasa urar &j

3. Attention is also invited to the rules covering these and other related matters contained in
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. «fr res, hc4hr seara [ca viaa art#hruf@ear (aft4a) # ma- 3Jtftm t"~'#~ 3c'tITq

erea 3rf@fer, re&gg #t urt 3ss # 3iaai fa#ha(air-) 3rf4fer 2erg(Ge& #t vicar 9) fecaia.
·&..2ey l #tfat 3rf@fer, z&&yrarr cs a iaifhara at starr#rark, aar f@fara qa
uf@r arr#Gr3Garf&, arffgrurr#aiaifsatsnart arhf@aruf@ralzwtarfagt
a4trsear rcavivar#siaaiairfar are sra" }fa gnfR3 2

(i) liRT 11 ii' t" ~~~
(ii) tr&z srm r at are ma rfr
(Ii) am&z sa frraf aa 6 # siaaira

- 3ITiT~ra~~~ trnr t-mcrtmr fa#tri. 2) 3rf@1err, 2014 # 3car tqa fatart1tr iferara
T#qr f@arrflcrrirc 3rsffva 3rflatraa&f 'ITTafl

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken; .
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)
Act, 2014.

(4) (i) .,gr3Tar#sf arfrurf@rawraaqr szi srca3rrar areasrav Raffa gtatsirfar av era#
.3 2 0

I 0% s_prarar tR'3ilsrzitar av faa fe.a tIT aGf qUs cl> 10% s_prarar tR" c#i'r ;.;rr~~ I
(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty _pemanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."
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ORODER-IN-APPEAL

t

F.No.V2(RCB}68/STC-lll/15-16

0

0

Mis Bharat Sanchar Nigam Limited, CH. Accounts Officer (TR) BSNL, GMTD,

Padmavati Complex, Malgodown Road, Mehsana Industrial Estate, Mehsana [old address

Janatha Super Market, Mehsana, Gujarat ] (for brevity-'the appellant") filed this appeal

against order-in-original No.135/Supdt/STR-Meh/2015 dated 30.12.2015 (hereinafter

referred to as "impugned order") passed by the Superintendent of Service Tax Range,

Mehsana Division (hereinafter referred to as 'the adjudicating authority").

2. A show cause notice dated 11.03.2013 was issued to the appellant for non-filing of

ST-3 returns for the period from April 2012 to June 2012, by proposing penalty in terms of

Rule 7 of Service Tax Rules, 1994 read with Section 70 of the Finance Act, 1994. Vide the

impugned order, the adjudicating authority has imposed penalty of Rs.20,000/-. Being

aggrieved, the appellant has filed the instant appeal on the grounds that the impugned order is

patently against law, contrary to the facts on record and the .imposition of penalty is required

to be set aside; that they have not received any show cause notice as their premises at Janatha

Super Market, Mehsana having service tax registration No.AABC5576GST161 was closed;

that their new service registration No.is AABCB5576GST193 for their new address and

paying/filing service tax/ST-3 return regularly; that as per CBEC circular no.97/8/07-ST

dated 23.08.2007, if no service is rendered by service provider, there is no requirement to file

ST-3 return.

3. Personal hearing in the matter was held on 04.01.2017 and Shri H.T.Solanki,

Accounts officer (Cash) appeared on behalf of the appellant. He reiterated the grounds. of

appeal.

4. I have considered the facts of the case and submissions made by the appellant in the

appeal memorandum. The limited issue to be decided in the instant case is relating to

imposition of penalty for non filing of ST-3 returns during April 2012 to June 2012:

5. As per provisions of Section 70, every person liable to pay the service tax, shall

himself assess the tax due on the service provided by him and shall furnish a return in the

prescribed format before the concerned authority. As per amended Rule 7 of the Service Tax

Rules, 1994, form ST-3 required to be submitted by the 25" October 2012 shall cover the

period from 1 April 2012 to 30th June 2012. Rule 7C of the Service Tax Rules 1994

stipulates penalty for non-filing of prescribed ST-3 returns in time. The statute prescribes that

from the date prescribed for submission of ST-3 return, rupees five hundred for the delay of

fifteen days, one thousand rupees for beyond fifteen days but not later than thirty days and

beyond thirty days, an amount of rupees ore thousand plus hundred rupees every day. The

provisions to the said Rules provides the total amount payable in terms of the said rule, for

delayed submissions of return, shall not exceed the amount specified in Section 70 of the

Finance Act. i.e Rs.20,000/-.
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6. In the instant case, the appellant has submitted that their business premises, having

Service Tax Registration No. No.AABC5576GST161 at Janatha Super Market, Mehsana,

Gujarat was closed and new registration No. AABCB5576GST193 was obtained for their

new address at Padmavati Complex, Malgodown Road, Mehsana and filing ST-3 return

regularly. The appellant further relied on Board's Circular No.97/8/2OO7-ST dated

23.08.2007 and case citations.
7. I observe that the circular No.97/8/2OO7-ST dated 23.08.2007 issued by CBEC states

that:-

"6.1 The service tax return is required to be filed under Section 70 of the Act
read with rule 7 of the Rules, by "any person liable to pay the service tax". This
return is required to be filed on a halfyearly basis, in Form ST-3. For the periods
from April to September and October to March, it must be filed by the 25th October
and the 25th April respectively. Further, 'Input Service Distributor' is also required
to file this return. Persons who are not liable to pay service tax (because of an
exemption including turnover based exemption), are not required to fle ST-3
return."

8. Looking into the facts and circumstances of the instant case, I find merit

consideration in the argument of the appellant. I observe that the adjudicating authority has

not considered the above facts and order is cryptic and non-speaking. I observe that the

appellant has closed down their old business premises and filing ST-3 return for their newly

registered business premises. In the circumstances, the penalty imposed by the adjudicating

authority is unwarranted and not sustainable.

9. In view of above discussion, I allow the appeal filed by the appellant and set aside the

impugned order. The appeal filed by the appellant stand disposed of in above terms.

an0arw
(3dTT ~TcfR")

~(3-TCfrRr - I)
Date:30/O1/2O17

:,:.--·.a _"Ta>.cg3es
(977-.A
8, $532% \e%4'pa+» e ta' of x .f

M/s Bharat Sanchar Nigam Lite4, «s "Jj
CH. Accounts Oncer (TR) BSNL, GMTD, ?",,
Padmavati Complex, Malgodown Road, Mehsana Industrial Estate, Mehsana ~er;~>:?:;,-,-
Copy to:-

1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III
3. The Additional Commissioner, Central Excise (System), Ahmedabad-III
4.Jhe Assistant Commissioner, Central Excise, Mehsana Division.
3 Guard file.•

6. P.A.

0

0

Attested

2k$0°
Superintendent (Appeal-I)
Central Excise, Ahmedabad


